STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

SUNL GROUP, | NC. AND COASTAL
POVNERSPORTS,

Petitioners,
Case No. 07-3673

VS.

WHOLESALE NATI ON AUTOMOTI VE,
I NC. ,

Respondent .

RECOVMVENDED CRDER

Pursuant to Notice, this cause cane on formal hearing
before Di ane C eavinger, duly-designated Adm nistrative Law
Judge of the Division of Adm nistrative Hearings on Novenber 8,
2007, in Fort \Walton Beach, Florida.

APPEARANCES

For Petitioners: No appearance

For Respondent: Davi d W ay
Whol esal e Nation Autonotive, |nc.
319 Mracle Strip Parkway
Fort Walton Beach, Florida 32548

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioners are entitled
to a notor vehicle dealership that is proposed to be |ocated in

Fort Wal ton Beach, Florida



PRELI M NARY STATEMENT

On August 3, 2007, SunL Goup, Inc. and Coastal Powersports
(Petitioners) published a Notice of Publication for a New Poi nt
Franchi se Motor Vehicle Dealer in a County of Less than 300, 000
Popul ation in the Florida Adm nistrative Wekly. The proposed
deal ership was to be located in Fort Walton Beach, Florida. On
August 13, 2007, Whol esale Nation Autonotive, Inc. (Respondent)
filed a Petition of Conplaint in letter form protesting the
establishnment of the franchise at its proposed |ocation. The
case was forwarded to the Division of Adm nistrative Hearings to
conduct the final hearing in this matter

This cause canme on for hearing as noticed. After waiting
nore than an hour, the Petitioners failed to appear to prosecute
their claim Respondent was present and prepared to go forward
with the hearing. The hearing was called to order and
Respondent presented evidence regarding their protest.

FI NDI NGS OF FACT

1. The evidence showed that the deal ership proposed by
Petitioners would sell the sane |ine and nake of notorcycles as
t hose sold by Respondent. The proposed deal ership would al so
conpete in the Respondent’s territory since it would be |ocated
in the sanme county as Respondent and would be within 20 m | es of
Respondent. Respondent has standing to protest the

establ i shment of the proposed deal ership.



2. On Septenber 18, 2007, a Notice of Hearing setting the
date, tine and |l ocation of final hearing was issued in this
case. The Notice of Hearing was mailed to the | ast known, valid
addresses of the Petitioners, which were also the addresses
provided in Petitioners’ Notice of Publication. Neither Notice
of Hearing was returned.

3. This cause cane on for hearing as noticed. After
wai ting nore than an hour, the Petitioners failed to appear to
prosecute their claim There has been no comunication fromthe
Petitioners before, during, or since the hearing to indicate
that they would not be attending the final hearing.

4. Because of Petitioners’ failure to appear, there was no
evi dence to denonstrate that Petitioners are entitled to a
franchi se notor vehicle dealership in Fort Walton Beach
Fl orida. Absent such evidence, the establishnent of the
proposed deal ership shoul d be deni ed.

CONCLUSI ONS OF LAW

5. The Division of Administrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat.

6. The Departnent of Hi ghway Safety and Mt or Vehicles
(Departnent) is the agency responsible for regulating the
Iicensing and franchi sing of notor vehicle dealers. 88 320.60-

320.70, Fla. Stat.



7. Section 320.642(1), Florida Statutes, requires a notor
vehi cl e deal er who proposes to establish an additional notor
vehicl e dealership within an area already represented by the
sane |ine-make vehicle to give witten notice to the Department
of its intent to establish a new franchise. The statute also
provi des that any affected deal ership may protest the
establishnment of a new franchise in its territory.

8. Section 320.642(2), Florida Statutes, establishes the
standards of review to determne if establishnment of a new,
conpeti ng notor vehicle franchise should be granted. Section
360.642 (2)(a), Florida Statutes, states in relevant part:

An application for a notor vehicle deal er

license in any conmunity or territory shal
be deni ed when:

2. The licensee fails to show that the

exi sting franchised dealer . . . are not
provi di ng adequate representati on of such
i ne-make notor vehicles in such
territory. The burden of proof in

est abl i shing i nhadequate representati on shal
be on the licensee. (enphasis supplied)

9. In this case, Petitioners, as the |licensees, failed to
appear at the hearing after proper Notice of the hearing was
i ssued. Because Petitioners failed to appear, there was no
evi dence that Respondent was not adequately representing the
territory in which the proposed deal ership intends to | ocate was

not presented. Absent such evidence, Petitioners have not



carried their burden of proof in this natter and the
establi shnment of the proposed franchi se should be deni ed.

RECOMVENDATI ON

Accordingly, in consideration of the foregoing findings of
fact and conclusions of law, it is

RECOMVENDED that a final order be entered by the Florida
Departnent of H ghway Safety and Mt or Vehicles denying the
establi shnent of Petitioners’ proposed franchi se.

DONE AND ENTERED t his 31st day of January, 2008, in

Tal | ahassee, Leon County, Florida.

Ohane: Uhaarirgec

DI ANE CLEAVI NGER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 31 day of January, 2008.

COPI ES FURN SHED:

M chael J. Al dernman, Esquire
Departnment of Hi ghway Safety

and Motor Vehicles
Nei | Kirkman Buil di ng, Room A- 432
2900 Apal achee Par kway
Tal | ahassee, Florida 32399-0635



Carl A. Ford, Director

Di vi si on of Mdtor Vehicles

Nei | Kirkman Buil di ng, Room B-439
Tal | ahassee, Florida 32399-0635

Judson M Chapman, Ceneral Counsel
Departnment of Hi ghway Safety
and Motor Vehicles
Nei | Kirkman Buil di ng
2900 Apal achee Par kway
Tal | ahassee, Florida 32399-0500

Davi d W ay

Whol esal e Nation Autonptive, Inc.
319 Mracle Strip Parkway

Fort Walton Beach, Florida 32548

Mei  Zhou

SunL G oup, Inc.

8551 Esters Boul evard
I rvine, Texas 75063

Curtis Mtchel

Coast al Powersports

12 Eglin Parkway Sout heast

Fort Wal ton Beach, Florida 32548

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order of

D sm ssal. Any exceptions to this Reconmmended Order should be
filed with the agency that will issue the final order in this
case.



